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REORGANIZATION OF THE BAR AS A NECESSARY MEANS 

TO JUSTICE. 

A Synopsium. 

I. 

THE PUBLIC DEFENDER. 

R. S. Gray. 

Who, having once read, could ever forget the words or become in- 
different to the thought of John B. Winslow, Chief Justice of the Su- 
preme Court of Wisconsin, and now one of the directors of the Amer- 
ican Judicature Society to Promote the Efficient Administration of Jus- 
tice, in opening his address to the Alumnae of the Northwestern Univer- 
sity School of Law, on April 25th, 1912. 

"Equal and exact justice has been the passionate demand of the 
human soul since man has wronged his fellow man; it has been the 
dream of the philosopher, the aim of the lawgiver, the endeavor of the 
judge, the ultimate test of every government and every civilization." 

Members of the legal profession sometimes glory in the fact that 
courts appoint counsel for poor persons charged with crime, and that 
the poverty stricken who will make oath to their pitiful state may even 
sue in forma pauperis, ignoring the fact that this is something like the 
rich man taking glory unto himself because of a few pence cast into the 
treasury of the Lord. The utter futility of such methods has given rise 
to legal aid societies, and the president of that in New York, speaking 
of thirty-six years work, said : "In the city of New York alone we have 
by this time, taught over 380,000 lessons to that number of taskmas- 
ters," yet even he bewailed the inadequacy of such relief. A great ad- 
vocate, grown eminent in, and evidently absorbed by the pursuit of his 
private practices, confessed before the delegates of legal aid societies of 
the United States that even twenty years of membership and many years 
service as vice-president of that society had not given him a glimpse of 
its great work, and that until he had read a book giving its history he 
"never had the slightest conception of the immense good to mankind, 
the immense good to this community, not only to the poor but to the 
rich and substantial that it has been doing in the last thirty-six years." 
Great as the work of the New York society has been, its greatest sig- 
nificance is as a revelation of the appalling need for "justice" against 
"taskmastership," a need which it is evident the greatest of these legal 
aid societies can hardly more than make temporary shift to meet until 

650 



REORGANIZATION OF THE BAR 

the people at large, if not a sleeping and self-satisfied bar, awake. In 
the bulletin of the Chicago Legal Aid Society, published in the issue of 
October, 1912, of the Illinois Law Review, appears this comment: "We 
may hope that in time a direct appeal to a public official shall start the 
machinery of justice in motion, providing automatically for redress and 
defense without the present preliminary requirement of payment for 
professional services most needed by those least able to afford them. In 
the meantime it is the high privilege of legal aid societies to assist the 
unfortunate over the wall of procedure into the court of justice." What 
an indictment of our boasted civilization to say nothing of governmental 
agency in its most sacred function and office, that of doing "justice." 

In this symposium, an effort will be first made to present, as ade- 
quately as circumstances will permit, the latest development of the 
struggle to meet such "passionate demand" under conditions that, be- 
cause of customary and widespread wrongs, shifting in form but per- 
sistent in character, have enlisted a world wide yet very far from efficient 
sympathy heretofore. 

The county of Los Angeles, California, is now under what is called 
a freeholders' charter, providing that it should take effect on the first 
Monday in June, 1913. Such charter was framed under section tyi, 
added to Article XII of the state constitution by adoption October 10th, 
1911, requiring such charter to provide, among other officers, for a dis- 
trict attorney. Under a permissive clause of the constitution, the char- 
ter also provides for a "public defender." The board of supervisors con- 
sists of five members, with official term of four years and annual salary 
of $5,000, vacancies filled by governor of the state. The charter contains 
sweeping provisions for civil service, including a bureau of efficiency. 
The board of supervisors appoints the public defender and fixes his sal- 
ary but he is apparently within the classified civil service and cannot en- 
gage in any private law practice and must devote all his time and at- 
tention during business hours to the duties of his office, and his com- 
pensation cannot be increased nor diminished without the consent of the 
civil service commission, specifically given thereto in writing. "In fixing 
compensation to be paid to persons under the classified civil service, the 
board of supervisors shall, in each instance, provide a salary or wage at 
least equal to the prevailing salary or wage for the same quality of ser- 
vice rendered to private persons, firms or corporations under similar em- 
ployment in case such prevailing salary or wage can be ascertained." 
The annual salary given the public defender by the present ordinance is 
$2,750, while that given the district attorney is $6,000, and eight of the 
latter's deputies receive far more than the public defender. 
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The charter specifies the duties of the "public defender" as follows : 
"Upon request by the defendant, or upon order of the court, the public 
defender shall defend, without expense to them, all persons who are not 
financially able to employ counsel and who are charged, in the superior 
court, with the commission of any contempt, misdemeanor, felony or 
other offense. He shall also upon request, give counsel and advice to 
such persons, in and about any charge against them upon which he is 
conducting the defense, and he shalL prosecute all appeals to a higher 
court or courts, of any person who has been convicted upon any such 
charge, where, in his opinion, such appeal will or might reasonably be 
expected to result in a reversal or modification of the judgment of con- 
viction. He shall also upon request, prosecute actions for the collection 
of wages and of other demands of persons who are not financially able 
to employ counsel, in cases in which the sum involved does not exceed 
$100, and in which, in the judgment of the public defender, the claims 
urged are valid and enforceable in the courts. He shall also, upon re- 
quest, defend such persons in all civil litigation in which, in his judg- 
ment, they are being persecuted or unjustly harassed. The costs in all 
actions in which the public defender shall appear under this section, 
whether for plaintiffs or defendants, shall be paid from the county treas- 
ury, at the times and in the manner required by law, or by the rules of 
court, and under a system of demand, audit and payment, which shall 
be prescribed by the board of supervisors. It shall be the duty of the 
public defender, in all such litigation, to procure, if possible, in addition 
to general judgments in favor of the persons whom he shall represent 
therein, judgments for costs and attorneys' fees, where permissible, 
against the opponents of such persons, and collect and pay the same into 
the county treasury." 

It is the duty of the board of supervisors "to provide and enforce 
a complete code of rules, not inconsistent with general laws of this char- 
ter, prescribing in detail the duties, and the systems of office and insti- 
tutional management, accounts and reports for each of the offices, insti- 
tutions and departments of the county." Also "to provide by ordinance 
for the number of assistants, deputies, clerks, attaches and other per- 
sons to be employed from time to time in the several offices and institu- 
tions of the county, and for their compensation and the times at which 
they shall be appointed." The public defender is given one assistant 
(who need not be admitted to the bar) "and a stenographer and clerk." 
The district attorney is given eighteen deputies and an army of em- 
ployees (detectives, clerks, stenographers, chauffeurs, motorcycle officers, 
messengers, etc.), all well paid. It is evidently within the power of the 

652 



REORGANIZATION OF THE BAR 

board of supervisors to require bonds, and the public defender is directly 
amenable to the people of the county by the recall. Before a petition 
for recall can be filed, "there shall be presented to, and be passed upon 
by, the civil service commission, a complaint in writing giving the 
grounds for asking the removal of such persons." Upon request of the 
board of supervisors, the civil service commission advertised in Octo- 
ber, 1913, a competitive examination to be held November 15th, 1913, 
the subjects and weights in the examination to be as follows : 

Experience, education, personal fitness ... 5 

Oral examination 5 

Written examination 10 

Total 20 

While Mr. David Evans, president of the civil service commission, 
is an attorney, and would naturally direct the examination, three leading 
attorneys of the city of Los Angeles were asked to co-operate. 

It has been said in California that "it would almost appear par- 
adoxical to maintain a public officer charged with the defeat of the en- 
deavors of the district attorney in the prosecution of crime." Also that 
"it is questionable that the prosecutions of persons charged with 
crime would finally resolve themselves into a battle between two public 
officials, one intent upon conviction, and the other upon acquittal, with 
the result that the guilty would escape punishment." To such sugges- 
tions the obvious reply is why should "a battle between two public offi- 
cials, one intent upon conviction, the other upon acquittal" be more 
likely to result "that the guilty would escape punishment" than if the 
defendant were represented by counsel of his own choosing and which 
he could and did pay well to get him off? If the defendant were repre- 
sented by incompetent counsel, the conviction would be abhorrent to 
every sense of justice. In both civil and criminal proceedings the one, 
single, sole, admissible purpose of the trial is to get at the truth. It 
would seem that a "public defender," such as is provided for by the char- 
ier of the county of Los Angeles, would be more apt to bring about co- 
operation in the efforts to get at the truth than a fight between a public 
prosecutor and a more or less competent but not "public" defender. 

The requirements of this symposium make it impossible to follow 
up the arguments for and against such a public defender, but as to the 
propriety and need for such provision in criminal procedure at least, and 
even under our present system, see the eighth chapter of Professor 
Parmelee's work on "Anthropology and Sociology in Eelation to Crim- 
inal Procedure," also his article, "Public Defense in Criminal Trials, ' 
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published in Vol. 1, page 735, et. seq. of this journal. See also artici*. 
by Robert Ferrari, "The Public Defender : The Complement of the Dis- 
trict Attorney," published in Vol. 2, page 704 et seq. of this journal, 
also comments at pages 398 and 399, also reference to "Public De- 
fenders Demanded in Cleveland." 

For a very able review of the charter of Los Angeles county and also 
the charter of San Bernardino county, see article by Elmer I. Miller, 
vice-president and supervisor of history and political science at the State 
Normal School at Chico, California, published at pps. 411-419 of No. 3 
of Vol. VII (issue of August, 1913) of The American Political Science 
Review. 

The more patent and pressing individual iniquities of our system of 
private retainer of counsel and trial lawyer that go without any chance 
for justice may be largely eliminated by such "public defender," and 
the work which will be so done should receive very close study. It is a 
great step in advance but fails to reach, although pointing the way to, 
the heart of the great trouble. This development in county government 
may open the door to a fundamental reorganization of the bar through- 
out the state. It may be thus demonstrated that the efficiency of trial 
by court or jury, in both civil and criminal cases, as a means for ascer- 
taining the law and the facts concerned, will be greatly increased by 
shutting out from the court procedure that marplot, the privately re- 
tained client care taker. 

II. 

AN OFFICIAL TRIAL BAR. 

R. S. Gray. 

We come now to the proposition, the consideration of which forms 
the second part of this symposium, viz. : 

"That all trials in court should be conducted by members of a 
trial bar, holding public office under civil service system (including an 
efficiency bureau) and prohibited from accepting any private employ- 
ment while holding such office." 

Given a profession that is naturally conservative, even though 
specially charged with the protection of life, liberty and property, and 
which by surrounding circumstances and the general forces of society 
has become divided into two groups, one small in numbers but rich in 
all the gifts of brain and powerful largely through cohesion and ex- 
ploitation, and the other overwhelmingly large in numbers but weak 
through dependence even to the point of practical starvation as the price 
of independence. 
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